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Limited Liability Company aer recodiﬁcaon of private law
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In the News No 2/2011 and 6/2011 we informed you of negoaons regarding the new Civil Code and some changes this recodiﬁcaon shall bring. The
path of the bills through the legislave process was completed with President of the Republic’s signature on 20 February 2012.
The Chamber of Depues of the Czech Republic deﬁnively decided that
laws concerning recodiﬁcaon of private law shall become eﬀecve on 1
January 2014. There is less than two years le to prepare for the new legal
regulaon. In this issue of the News we bring you informaon on some changes the recodiﬁcaon shall bring with regard to limited liability companies.
As we have informed you before, recodiﬁcaon does not involve only the
new Civil Code but, i.a. also the completely new Business Corporaons Act
(NBCA). As it follows from its tle, this Act will regulate part of the present
Commercial Code regarding business companies.
The Business Corporaons Act will preserve the basic types of current business corporaons. There will be four types of business companies, cooperave and, of course, also reference to the legal regulaon of corporaons
according to European regulaons (e.g. the European Company/Societas
Europeae).
Nature of a limited liability company
The limited liability company shall remain a capital company. This is not only
expressed in the wording that designates a limited liability company and
joint-stock company, but above all by the fact that this type of company
fulﬁls the basic elements of a capital company, i.e. limitaon or even absence
of the liability of members for the Company’s debts, separaon of its property from the members’ property, which prevents members from easy access
to the Company’s property, and the possibility to charge persons other than
the company members with the management of the company. These
elements will remain unchanged.
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Registered capital
By contrast the regulaon of the registered capital will change. The threshold
for the contribuon will be CZK 1; therefore, also the registered capital, or
the aggregate of the individual contribuons, may amount to only 1 CZK. This
measure is related to a deﬂecon from the protecon of creditors by means
of the registered capital, which proved highly ineﬀecve. The creditor protecon shall be ensured by modiﬁed obligaons of members of statutory
bodies as well as the obligaon not to make payments from the company
(including distribuon of proﬁts) if this would cause the bankruptcy of the
company.
Abolion of the ban on chaining
Liberalizaon of the legal regulaon also abolishes the maximum number of
ﬁy members and abolishes the ban on so-called chaining, i.e. when a limited liability company with a sole member is the sole member of another limited liability company. With respect to the publicity of data on members in
the Commercial Register it shall be le to the discreon of the creditors or
possible prospecve business partners of the company to consider the risks
against which the ban on chaining as well as the restricon on the maximum
number of members shall protect them.
Types of business shares
Under the new legislaon, there will be the opon to deﬁne in the memorandum of associaon other types of business share besides the common business share; those business shares will be connected only with some rights,
e.g. with the right to the dividend. One member will be allowed to hold more
business shares, also of the same type.
Equity cerﬁcate
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In accordance with the new Business Corporaon Act, members will have the
opon to spulate in the memorandum of associaon that rights connected
with business shares shall be incorporated into a so-called equity cerﬁcate
that will be a security transferable to order. Hereby, the transferability of
business shares shall become easier since an equity cerﬁcate may be transferred by endorsement. Equity cerﬁcates cannot be, however, issued in
dematerialized form and are not negoable on the European regulated or
other public market.

Limited Liability Company in Germany
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By way of comparison of the above-menoned informaon regarding the
new Czech regulaon of the limited liability company we would like to
present a view of the German regulaon of this company type (German
Gesellscha mit beschränkter Haung, abbreviated as GmbH).
Types of business companies in Germany
Companies may be divided into personal and capital companies.
Civil law company (German Gesellscha bürgerlichen Rechts, abbreviated as
GbR) ranks as the most important of the personal companies, being the basic
form of the personal company, unlimited liability company (German oﬀene
Handelsgesellscha, abbreviated as oHG) and limited partnership company
(German Kommanditgesellscha, abbreviated as KG). Further personal companies are silent partnership (German slle Gesellscha), European economic interest grouping (German europäische wirtschaliche Interessenvereinigung, abbreviated as EWIV) and partnership. A special form of a limited
partnership company is corporate partnership (GmbH & Co. KG) and most
open corporaons (Publikumsgesellschaen).
The most important capital companies are the union, which is the basic form
of capital companies, the limited liability company (German Gesellscha mit
beschränkter Haung, abbreviated as GmbH) and the joint stock company
(Akengesellscha, abbreviated as AG). Other capital companies are partnership company limited by shares (German Kommanditgesellscha auf
Aken, abbreviated as KGaA), which is regulated in sec. 278 – 290 Joint Stock
Companies Act, cooperave (German Genossenscha, abbreviated as eG),
regulated by the Cooperaves Act, and European Joint Stock Company (German Europäische Akengesellscha), regulated by the Council Regulaon
(EC) No 2157/2001, European Company Introducon Act (SEEG) and European Company Implementaon Act (SEAG).
Limited Liability Company
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A limited liability company is a capital company. Guaranteed capital is referred to as the registered capital. Therefore, the company is independent of its
members.
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Nature and incorporaon of a limited liability company
A limited liability company is a business company. It may be founded for any
purpose. As a legal enty, the limited liability company has own legal personality. It can acquire ownership, may be a party to legal proceedings and may
become member of other companies (e.g. may be the general partner in a
limited partnership company having the form of GmbH & Co. KG).
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A limited liability company is founded upon subscripon to the memorandum of associaon (bylaws), which must be cerﬁed by notary. If a limited
liability company is formed by a sole member, the company is founded upon
the leer of incorporaon.
The memorandum of associaon must contain:
Trade name and registered oﬃce,
Subject of business,
Amount of the registered capital,
Contribuon of each member.
A limited liability company must have registered capital of a minimum
amount of 25,000 EUR. Registered capital consists of contribuons of the
individual members. The business share of each member, which is determined according to the amount of its contribuon, is decisive for vong rights
and distribuon of proﬁts.
The legal existence of a limited liability company as a legal enty commences
upon its incorporaon (registraon in the Commercial Register). In the me
between approval of the bylaws and the registraon in the Commercial
Register the company exists as a so-called future GmbH. If legal acts are
made on behalf of the company, members are personally liable.
Bodies of a limited liability company
As with all capital companies, the company bodies are responsible for the
business management of the company and act on its behalf; the bodies need
not be members of the company (bodies outside the company).
The bodies of a limited liability company are the managing director who acts
on behalf of the company and manages the company, the general meeng
which is the ulmate body of the company, and the company may establish
a board of supervisors.
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Liability
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The company is liable for its obligaons against its creditors with its enre
property.
For the company’s liability for the harmful conduct of its bodies the provisions of the Civil Code regarding liability for the bodies shall apply mutas
mutandis.
In case of breach of the duty to act with due care and diligence, the managing directors are liable for the damage incurred jointly and severally.
Dissoluon of a limited liability company
The company terminates its legal existence upon dissoluon and liquidaon.
Grounds for dissoluon are regulated in the Limited Liability Companies Act.

The Supreme Court’s posion on property disposals
between related companies
On 8 February 2012 the Supreme Court of the Czech Republic issued in case
ﬁle number 31 Cdo 3986/2009 a judicial decision on most discussed issue.
The Great Senate of Civil and Commercial Division of the Supreme Court
adjudicated the validity of a contract on the transfer of immovables between
related companies to which sec. 196a (3) Commercial Code shall apply.
Before transferring the property no mandatory opinion had been prepared
by a court-appointed expert to set the price in this parcular case. The expert
had conveyed the normal price in advance only verbally to the transferor ;
the immovables were sold at this price. An expert opinion stang the same
price was prepared by the court-appointed expert at a later date.
In the new judgment, the Great Senate derogated from its previous decisions (and a strict interpretaon of the relevant provision) according to
which failure to submit an expert opinion always caused absolute invalidity
of the contract of transfer of property which is subject to sec. 196a (3) Commercial Code. According to the corrected interpretaon the absence of an
expert opinion should not be the only premise that will lead to the annulment of a legal act. From now on, it should be examined whether the
agreed price is less advantageous for the company the property of which
shall be protected by the above-menoned provision than the normal price
for the given locaon and me.
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The Supreme Court declared that if the price agreed in the contract of
transfer of property corresponds to the normal price or is even more
advantageous, the absence of an expert opinion does not cause absolute
invalidity of such contract of transfer of property.
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Tendencies against a strict interpretaon of sec. 196a Commercial
Codewhich causes signiﬁcant applicaon diﬃcules in the expert and the lay
public, are welcome indeed. However, it remains under queson how the
price should be agreed in pracce so that the risk of possible absolute invalidity of legal acts is always prevented with certainty. Accordingly, it is recommendable that the pares to such transfers comply with the present provision and obtain a court-appointed expert’s opinion regarding the property
transfer in each case.

Warning: All of the above menoned is of a general indicave nature only and is not comprehensive. The purpose is only to draw aenon to the most
important points of the amendments and changes. No damage claims for steps made based on the informaon shall be accepted. If you use informaon
included in this document, you will only do it at your own risk and responsibility.
Please do not use informaon in this material as a base for a speciﬁc decision-making. Instead, always use our professional services of qualiﬁed experts.
Hinweis: Die vorstehend aufgeführten Angaben haben lediglich allgemeinen informaven Charakter und stellen keine komplexe erschöpfende Erörterung
der jeweiligen Themen dar. Ihr Zweck ist es lediglich, auf die wichgsten Punkte der Novellierungen und Änderungen hinzuweisen. Jedwede Schadenersatzansprüche für aufgrund dieser Ausführungen unternommene Schrie sind ausgeschlossen. Die Verwendung der in diesem Text enthaltenen Informaonen
erfolgt nur auf eigene Gefahr und Verantwortung.
Verwenden Sie, bie, die Informaonen in diesem Material nie als Grundlage für Ihre Entscheidungen, nehmen Sie die professionellen Dienstleistungen
unserer qualiﬁzierten Spezialisten in Anspruch.

