
N
EW

S 
2

/2
0

1
1
 

Václavské nám. 40, 110 00 Praha 1
Tel.: +420 221 111 777
Fax: +420 221 111 788

E-mail: info@alferypartner.com
www.alferypartner.com

News No. 2/2011
Re-codifica�on of Czech private law

On 18�� May 2011 the Czech government passed three bills that will probably 
bring one of the biggest legisla�ve changes in the past 20 years. These are 
the dra� Civil Code, dra� Commercial Corpora�on Act and dra� Private 
Interna�onal Law Act, named jointly as the re-codifica�on of Czech private 
law. If these bills are passed, which appears highly probable considering the 
poli�cal support expressed so far, they shall repeal and replace the present 
Civil Code (Act No 40/1964 Sb. as amended), the Commercial Code (Act No 
513/1991 Sb. as amended) and the Private Interna�onal Law Act (Act No 
97/1963 Sb. as amended) as well as more than 200 further regula�ons. For 
the sake of completeness, it should be men�oned that these are – with slight 
differences – the same bills submi�ed to the Chamber of Depu�es at the 
beginning of 2009; however, the debate on them was put off in view of the 
poli�cal situa�on at that �me.

Removing the current duality of the civil and commercial law in commercial 
obliga�ons ranks among the absolute principal changes the new regula�on 
of private law should bring. The regula�on of commercial obliga�ons, especi-
ally contractual regula�ons, which is now included both in the Civil Code as 
well as in the Commercial Code for business en��es, shall be comprehensi-
vely regulated by the new Civil Code only according to the bills. In addi�on to 
that, the Civil Code shall also regulate family law, inheritance law, so-called 
rights in rem (in par�cular proprietary rights) and shall, of course, include 
quite general provisions on persons, things, legal conduct with the defini�on 
of most basic terms.

The area of commercial law includes, besides the above-men�oned law of 
obliga�on, the other part termed corporate law, which should be contained 
in the Act on Business Corpora�ons. This law should regulate par�cular types 
of trade companies, their structure, bodies and ac�ng. The bill is closely �ed 
up to the dra� Civil Code which – contrary to the current dual legisla�on – 
shall not replace the Commercial Code but supplement it with the aim of 
reac�ng to different characteris�cs of entrepreneurial environment. At the 
same �me, however, the new bill strives for interconnec�on with the new 
Insolvency Act and other legisla�on regula�ng entrepreneurship. We can 
expect that amendments of related laws will follow rela�vely soon a�er ena-
ctment of the above-men�oned bill, especially in the area of taxes and 
accoun�ng.
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The authors and submi�ers of the bill o�en emphasize liberaliza�on of com-
pany law as one of the achievements of the new regula�on. That should be 
demonstrated in an easier procedure for establishing trade companies. For 
instance, the possibility of establishing a limited liability company with a 
registered capital amoun�ng to a mere 1 CZK is o�en men�oned in this con-
nec�on, as in prac�ce the current regula�on of the minimum amount of 
registered capital does not improve the posi�on of third persons against the 
company but only encumbers entrepreneurs administra�vely.

Furthermore, the possibility of issuing so-called par�cipa�on cer�ficates, in 
which the business share of a member of a limited liability company would 
be incorporated, should contribute to the liberaliza�on of trade companies 
as well. This would make transferring a business share easier. Moreover, 
founders of a joint stock company shall be free to choose whether to preser-
ve the present company’s organisa�on structure consis�ng of a board of 
directors and a supervisory board or if the company will be governed by a 
so-called board of governors. This should par�cularly simplify the func�o-
ning of smaller joint stock companies and thereby make this company type 
more a�rac�ve for founders.

However, apart from these liberaliza�on efforts, it must be men�oned that in 
some ma�ers the law – in the case of its passage – will also considerably �gh-
ten legal regula�ons against subjects ac�ng in trade companies, both against 
members of company bodies as well as partners of the company. One exam-
ple is the qualita�ve change of liability of the statutory bodies or their mem-
bers for ac�vity pursued in company management, especially regarding exer-
cise of powers in compliance with the requirement of due care and diligence 
of a prudent businessman. Further on, these persons could be liable for the 
company’s obliga�ons against creditors with their own property in case of an 
insolvency proceedings if the court decides so. This would mean a major 
breakthrough in liability of statutory bodies. Furthermore, it should fall 
within the competence of the courts to forbid completely the performance 
of ac�vi�es of a statutory body to a person who has breached his or her 
du�es or has even caused the company bankruptcy.
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As for a change in the posi�on of company members or shareholders of trade 
companies, the Act on Business Corpora�ons would ins�tute a so-called 
affiliated person (person of influence) and a person under influence within 
the regula�on of holdings companies. The affiliated person may be liable for 
all decisions in which he or she has par�cipated and which have caused 
damage to the person under influence. Thus, not only members of company 
execu�ve bodies but also company members, including minority members 
could be considered to be affiliated persons. In view of the far too general 
defini�on of the affiliated person it remains ques�onable how this ins�tute 
will be usable in prac�ce. 

Although the results of legisla�ve ac�vity can never be an�cipated with full 
certainty we can expect with high probability that those principal bills will be 
adopted in a certain form. On the 8�� June 2011 they easily passed their first 
reading in the session of the Chamber of Depu�es. The bills shall be conside-
red by the individual commi�ees, headed by the cons�tu�onal commi�ee, 
in next three months. The bill’s submi�ers headed by the Minister of Jus�ce 
Jiří Pospíšil have repeatedly expressed the convic�on that the bills will have 
gone through the en�re legisla�ve process by the end of this year, including 
their promulga�on in the Collec�on of Laws. For the �me being, 1
� January 
2013 already is laid down as the expected date on which the laws shall take 
effect. 

Various amendments as well as increasing interest in the new legal regula�-
on can be expected within the legisla�ve process. We will keep you informed 
on how the respec�ve bills will go through the legisla�ve process as well as 
on individual changes the laws will undoubtedly bring and not only for entre-
preneurial prac�ce.


